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UTAH CODE OF CRIMINAL PROCEDURE

CHAPTER26
CRIMINAL IDENTIFICATION
(Renumbered by Laws 1993, ch. 234,
§ 184 et seq.)

77-26-1 to 76-26-23.

Renumbered.

Renumbered. - Laws 1993, ch. 234,
§§ 184, 185, and 187 to 200 renumber§§ 7726-3, 77-26-3.5, 77-26-5, 77-26-8 to 77-26-10,
77-26-12 to 77-26-16, 77-26-17 to 77-26-19, 7726-22, and 77-26-23, relating to the functions
and duties of the former Bureau of Criminal
Identification, as §§ 53-5-203, 53-5-204, and

53-5-206 to 53-5-219, and§ 394 repeals§§ 7726-1, 77-26-2, 77-26-4, 77-26-6, 77-26-7, and
77-26-20, as enacted by L. 1980, ch. 15, § 2;
77-26-11, as last amended by L. 1985, ch. 212,
§ 21; 77-26-11.5, as enacted by L. 1989, ch. 72,
§ 3; and 77-26-16.5, as enacted by L. 1987, ch.
161, § 302, effective July 1, 1993.

CHAPTER26a
MISSING CHILDREN REGISTRY
(Renumbered in part by Laws 1993, ch. 234, § 183; repealed by Laws 1987, ch. 10, § 1;
1993, ch. 234, § 394.)
Section
77-26a-1.
77-26a-2.

Section
77-26a-3 to 77-26a-5. Repealed.

Repealed.
Renumbered.

77-26a-1.

Repealed.

Repeals. - Laws 1993, ch. 234, § 394 repeals this section, as enacted by L. 1983, ch.

77-26a-2.

121, § 1, explaining the purpose of the missing
children registry, effective July 1, 1993.

Renumbered.

Renumbered. - Laws 1993, ch. 234, § 183
renumbers this section, defining terms, as
§ 53-5-202, effective July 1, 1993.

77-26a-3 to 77-26a-5.

Repealed.

Repeals. - Laws 1993, ch. 234, § 394 repeals §§ 77-26a-3, as enacted by L. 1983, ch.
121, § 1, establishing a statewide central register for children, and 77-26a-4, as last
amended by L. 1988, ch. 161, § 7, providing for
confidentiality of inquiries, effective July 1,
1993.

Laws 1987, ch. 10, § 1 repeals§ 77-26a-5, as
enacted by Laws 1983, ch. 121, § 1, specifying
requirements for agencies or individuals placing children for adoption or permanent care.
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CHAPTER27
PARDONS AND PAROLES
Section
77-27-1.
77-27-2.
77-27-3.
77-27-4.
77-27-5.
77-27-5.5.
77-27-6.
77-27-7.

77-27-8.
77-27-9.
77-27-9.5.
77-27-9.7.
77-27-10.
77-27-11.
77-27-12.
77-27-13.

77-27-14 to

Definitions.
Board of Pardons and Parole Creation - Compensation Functions.
Repealed.
Chairperson and vice chairperson.
Board of Pardons and Parole
authority.
Review procedure - Commutation.
Payment of restitution.
Parole or hearing dates - Interview - Hearings - Report of
alienists - Mental competency.
Record of hearing.
Parole proceedings.
Victim may attend hearings.
Victim right to notification of
release - Notice by board.
Conditions of parole - Intensive early release parole program.
Revocation of parole.
Parole discharge, sentence termination.
Board of Pardons and Parole Duties of the judiciary, the
Department of Corrections,
and law enforcement - Removal of material from files.
77-27-21. Repealed.

Section
77-27-21.5.

77-27-22,
77-27-24.
77-27-25.

77-27-26.
77-27-27.

77-27-28.
77-27-29.
77-27-30.

77-27-31.

Sex offender registration - Information system - Law enforcement and courts to report
Registration
Penalty Temporary releases
Effect
of
expungement.
77-27-23. Repealed.
Out-of-state supervision of probationers and parolees Compact.
Amendments to interstate compact - Transfer of prisoners
- Costs - Supplementary
agreements.
Deputization of agents to effect
return of parole and probation violators.
Retaking or reincarceration for
parole or probation violations
- Hearing and notice to
sending state - Detention of
parolee or probationer.
Hearing officer.
Rights of parolee or probationer
- Record of proceedings.
Violation by parolee or probationer supervised in another
state - Hearing in other
state - Procedure upon receipt of record from other
state.
Short title.

77-27-1. Definitions.
As used in this chapter:

(1) "Board" means the Board of Pardons and Parole.
(2) "Commission" means the Commission on Criminal and Juvenile
Justice.
(3) "Commutation" is the change from a greater to a lesser punishment
after conviction.
(4) "Department" means the Department of Corrections.
(5) "Expiration" occurs when the maximum sentence has run.
(6) "Family" means persons related to the victim as a spouse, child,
sibling, parent, or grandparent, or the victim's legal guardian.
(7) "Panel" means members of the board assigned by the chairperson to
a particular case.
(8) "Pardon" is an act of grace by an appropriate authority exempting a
person from punishment for a crime.
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(9) "Parole" is a release from imprisonment on prescribed conditions
which, if satisfactorily performed by the parolee, entitles him to a
termination of his sentence.
(10) "Probation" is an act of grace by the court suspending the imposition or execution of a convicted offender's sentence upon prescribed
conditions.
(11) "Reprieve or respite" is the temporary suspension of the execution
of the sentence.
(12) ''Termination" is the act of an appropriate authority discharging
from parole or concluding the sentence of imprisonment prior to the
expiration of the sentence.
(13) "Victim" means:
(a) a person against whom the defendant committed a felony or
class A misdemeanor offense, and regarding which offense a hearing is
held under this chapter; or
(b) the victim's family, if the victim is deceased as a result of the
offense for which a hearing is held under this chapter.
History: C. 1953, 77-27-1, enacted by L.
1980,ch.15,§ 2;1985,cb.198,§
6;1988,cb.
172,§ 1;1990,ch.195,§
1;1994,ch.13,§ 31.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Board
of Pardons and Parole" for "Board of Pardons"
in Subsection (1).

Cross-References. - Board of Pardons,
governor's power to grant respites and reprieves, Utah Const., Art. VII,§ 12.
Commission on Criminal and Juvenile Justice, § 63-25-1 et seq.
Termination or discharge of parolee from
sentence, § 76-3-202.

NOTES TO DECISIONS
Amnesty distinguished.
A pardon was to be distinguished from amnesty in that the former relieved an offender
from the consequences ofan offense of which he
had been convicted, while amnesty obliterated

an offense before conviction. United States v.
Bassett, 5 Utah 131, 13 P. 237 (1887), rev'd on
another point, 137 U.S. 496, 11 S. Ct. 165, 34 L.
Ed. 762 (1890).

COLLATERAL REFERENCES
Journal of Contemporary Law. - Comment, Victims' Rights and the Parole Hearing,
15 J. Contemp. L. 71 (1989).

77-27-2.

Board of Pardons and Parole-Creation-Compensation - Functions.

(1) There is created the Board of Pardons and Parole. The board shall
consist of five full-time members and three pro tempore members to be
appointed by the governor with the advice and consent of the Senate as
provided in this section. The members of the board shall be resident citizens of
the state. The governor shall establish salaries for the members of the board
within the salary range fixed by the Legislature in Title 67, Chapter 22, State
Officer Compensation.
(2) (a) The full-time board members shall serve terms of five years. The
terms of the full-time members shall be initially staggered so one board
member is appointed for a term of five years on March 1 of each year. The
two members added by this act shall be appointed to terms that both
716
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commence on July 1, 1990, and respectively end on February 28, 1994, and
February 28, 1995. The terms offull-time members of the board appointed
to terms beginning March 1, 1987, and March 1, 1989, are reduced by one
and two years respectively so that the appointment of one board member
expires every year beginning in 1991. The pro tempore members serve
terms of four years.
(b) All vacancies occurring on the board for any cause shall be filled by
the governor with the advice and consent of the Senate pursuant to this
section for the unexpired term of the vacating member.
(c) The governor may at any time remove any member of the board for
inefficiency, neglect of duty, malfeasance or malfeasance in office, or for
cause upon a hearing.
(d) A member of the board may not hold any other office in the
government of the United States, this state or any other state, or of any
county government or municipal corporation within a state. A member
may not engage in any occupation or business inconsistent with his duties.
(e) A majority of the board constitutes a quorum for the transaction of
business, including the holding of hearings at any time or any place within
or without the state, or for the purpose of exercising any duty or authority
of the board. Action taken by a majority of the board regarding whether
parole, pardon, commutation, termination of sentence, or remission of
fines or forfeitures may be granted or restitution ordered in individual
cases is deemed the action of the board. A majority vote of the five full-time
members of the board is required for adoption of rules or policies of general
applicability as provided by statute. However, a vacancy on the board does
not impair the right of the remaining board members to exercise any duty
or authority of the board as long as a majority of the board remains.
(f) Any investigation, inquiry, or hearing that the board has authority
to undertake or hold may be conducted by any board member or an
examiner appointed by the board. When any of these actions are approved
and confirmed by the board and filed in its office, they are considered to be
the action of the board and have the same effect as if originally made by
the board.
(g) When a full-time board member is absent or in other extraordinary
circumstances the chair may, as dictated by public interest and efficient
administration of the board, assign a pro tempore member to act in the
place of a full-time member. Pro tempore members shall receive a per diem
rate of compensation as established by the Division of Finance and all
actual and necessary expenses incurred in attending to official business.
(h) The chair may request staff and administrative support as necessary from the Department of Corrections.
(3) (a) Except as provided in Subsection (c), the Commission on Criminal
and Juvenile Justice shall:
(i) provide public notice of each available position on the board,
with instructions to submit applications to the Department of Human
Resource Management;
(ii) recommend five applicants to the governor for appointment to
the Board of Pardons and Parole; and
(iii) consider applicants' knowledge of the criminal justice system,
state and federal criminal law, judicial procedure, corrections policies
and procedures, and behavioral sciences.
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77-27-2

UTAH CODE OF CRIMINAL PROCEDURE

(b) The Department of Human Resource Management shall forward all
applications that it receives under this section to the Commission on
Criminal and Juvenile Justice.
(c) The procedures and requirements of Subsections (a) and (b) do not
apply if th-e governor appoints a sitting board member to a new term of
office.
(4) (a) The board shall appoint an individual to serve as its mental health
adviser and may appoint other staff necessary to aid it in fulfilling its
responsibilities under Title 77, Chapter 16a. The adviser shall prepare
reports and recommendations to the board on all persons adjudicated as
guilty and mentally ill, in accordance with Title 77, Chapter 16a.
(b) The mental health adviser shall possess the qualifications necessary
to carry out the duties imposed by the board and may not be employed by
the Department of Corrections, the Department of Human Services, or a
local mental health authority.
(c) The mental health adviser shall:
(i) act as liaison for the board with the Department of Human
Services and local mental health authorities;
(ii) educate the members of the board regarding the needs and
special circumstances of mentally ill persons in the criminal justice
system;
(iii) in cooperation with the Department of Corrections, monitor the
status of persons in the prison who have been found guilty and
mentally ill;
(iv) monitor the progress of other persons under the board's jurisdiction who are mentally ill;
(v) conduct hearings as necessary in the preparation ofreports and
recommendations; and
(vi) perform other duties as assigned by the board.
History: C. 1953, 77-27•2, enacted by L.
1985,ch.198,§ 7;1986,ch.22,§
1;1988,ch.
122, § 28; 1990, ch. 195, § 2; 1991, ch. 114,
§ 26; 1992, ch. 171, § 16; 1994, ch. 13, § 32;
1994, ch. 223, § 17.
Repeals and Reenactments.
- Laws
1983, ch. 53, § 1 repealed a former § 77-27-2
(L. 1980, ch. 15, § 2), relating to establishment
of the board of pardons, and enacted a new
§ 77-27-2.
Laws 1985, ch. 198, § 7 repealed the former
§ 77-27-2 (L. 1983, ch. 53, § 1), relating to
establishment of the board of pardons, and
enacted present§ 77-27-2.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, added the fourth
sentence of Subsection (1) and made minor
punctuation changes in Subsections (2)(a) and
(3)(b).
The 1992 amendment, effective July 1, 1992,
added Subsection (4).
The 1994 amendment by ch. 13, effective May
2, 1994, substituted "the Board of Pardons and
Parole" for "a Board of Pardons" in Subsection
(1) and for "the Board of Pardons" in Subsection

(3) and substituted "chair" for "chairperson" in
Subsections (2)(g) and (h).
The 1994 amendment by ch. 223, effective
May 2, 1994, rewrote Subsection (3), making
stylistic changes and adding Subsections (b)
and (c), and made punctuation changes in Subsection (4).
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Sunset Act. - See Section 63-55-277 for the
repeal date of the Board of Pardons and Parole.
Meaning of "this act." -The phrase "this
act" in the third sentence in Subsection (2)(a)
means L. 1990, ch. 195, which amended this
section and §§ 77-27-1, 77-27-4, and 77-27-5.
The act added two members to the board by
substituting "five" for "three" in Subsection (1)
of this section.
Cross-References. - Creation of Department of Human Services and boards and divisions within department,§§ 62A-1-102, 62A-1105_
Department of Corrections, Title 64, Chapter
13.
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NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Cited.

Constitutionality.
Constitutional provision that "until otherwise provided by law, the governor, justices of
the Supreme Court and attorney general shall

constitute a board of pardons" meant until
otherwise provided by legislature and did not
mean until changed by constitutional amendment; statute providing for make-up of board of
pardons was valid. Adriano v. Turner, 20 Utah
2d 350, 437 P.2d 891 (1968).
Cited in State v. Bishop, 717 P.2d 261 (Utah
1986).

COLLATERAL REFERENCES

Key Numbers. - Pardon and Parole

Am. Jur. 2d. - 59 Am. Jur. 2d Pardon and
Parole§§ 10, 12, 17, 73 et seq.
C.J.S. - 67A C.J.S. Pardon and Parole§§ 6
to 8, 10, 39 to 60.

77-27-3.

Repealed.

Repeals. - Section 77-27-3 (L. 1980, ch. 15,
§ 2; 1981, ch. 59, § 3; 1983, ch. 88, § 36),

77-27-4.

®=> 55.

Chairperson

relating to duties of the board, hearings, etc.,
was repealed by Laws 1985, ch. 213, § 10.

and vice chairperson.

(1) The governor shall select one of the members of the board to serve as
chairperson and board administrator at the governor's pleasure. The chairperson may exercise the duties and powers, in addition to those established by this
chapter, necessary for the administration of daily operations of the board,
including personnel, budgetary matters, panel appointments, and scheduling
of hearings.
(2) The chairperson shall appoint a vice chairperson to act in the absence of
the chairperson.
History: C. 1953, 77-27-4, enacted by L.
1985, ch. 198, § 8; 1989, ch. 112, § 1; 1990,
ch. 195, § 3.
Repeals and Reenactments. - Laws

77-27-5.

1985, ch. 198, § 8 repealed former § 77-27-4
(L. 1980, ch. 15, § 2; 1983, ch. 53, § 2), relating
to chairman and vice chairman and quorum of
board, and enacted present§ 77-27-4.

Board of Pardons and Parole authority.

(1) (a) The Board of Pardons and Parole shall determine by majority
decision when and under what conditions, subject to this chapter and
other laws of the state, persons committed to serve sentences in class A
misdemeanor cases at penal or correctional facilities which are under the
jurisdiction of the Department of Corrections, and all felony cases except
treason or impeachment or as otherwise limited by law, may be released
upon parole, pardoned, restitution ordered, or have their fines, forfeitures,
or restitution remitted, or their sentences commuted or terminated.
(b) The board may sit together or in panels to conduct hearings. The
chair shall appoint members to the panels in any combination and in
accordance with rules promulgated by the board, except in hearings
involving commutation and pardons. The chair may participate on any
719
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panel and when doing so is chair of the panel. The chair of the board may
designate the chair for any other panel.
(c) No restitution may be ordered, no fine, forfeiture, or restitution
remitted, no parole, pardon, or commutation granted or sentence terminated, except after a full hearing before the board or the board's appointed
examiner in open session. Any action taken under this subsection other
than by a majority of the board shall be affirmed by a majority of the board.
(d) A commutation or pardon may be granted only after a full hearing
before the board.
(2) (a) In the case of original parole grant hearings, rehearings, and parole
revocation hearings, timely prior notice of the time and place of the
hearing shall be given to the defendant, the county or district attorney's
office responsible for prosecution of the case, the sentencing court, law
enforcement officials responsible for the defendant's arrest and conviction,
and whenever possible, the victim or the victim's family.
(b) Notice to the victim, his representative, or his family shall include
information provided in Section 77-27-9.5, and any related rules made by
the board under that section. This information shall be provided in terms
that are reasonable for the lay person to understand.
(3) Decisions of the Board of Pardons and Parole in cases involving paroles,
pardons, commutations or terminations of sentence, restitution, or remission
of fines or forfeitures are final and are not subject to judicial review. Nothing
in this section prevents the obtaining or enforcement of a civil judgment.
(4) This chapter may not be construed as a denial of or limitation of the
governor's power to grant respite or reprieves in all cases of convictions for
offenses against the state, except treason or conviction on impeachment.
However, respites or reprieves may not extend beyond the next session of the
Board of Pardons and Parole and the board, at that session, shall continue or
terminate the respite or reprieve, or it may commute the punishment, or
pardon the offense as provided. In the case of conviction for treason, the
governor may suspend execution of the sentence until the case is reported to
the Legislature at its next session. The Legislature shall then either pardon or
commute the sentence, or direct its execution.
(5) In determining when, where, and under what conditions offenders
serving sentences may be paroled, pardoned, have restitution ordered, or have
their fines or forfeitures remitted, or their sentences commuted or terminated,
the Board of Pardons and Parole shall consider whether the persons have
made or are prepared to make restitution as ascertained in accordance with
the standards and procedures of Section 76-3-201, as a condition of any parole,
pardon, remission of fines or forfeitures, or commutation or termination of
sentence.
History: C. 1953, 77-27-5, enacted by L.
1985, ch. 213, § 1; 1986, ch. 22, § 2; 1988, ch.
172, § 2; 1990, ch. 195, § 4; 1993, ch. 38,
§ 102; 1994, ch. 13, § 33.
Repeals and Reenactments. - Laws
1983, ch. 53, § 3 repealed a former§ 77-27-5
(L. 1980, ch. 15, § 2), relating to per diem and
expenses of board members, and enacted a new
§ 77-27-5.
Laws 1985, ch. 213, § 1 repealed former
§ 77-27-5 (L. 1983, ch. 53, § 3), relating to

compensation and expenses of board, and enacted the present section.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or district" near the middle of Subsection (2)(a).
The 1994 amendment, effective May 2, 1994,
substituted "Board of Pardons and Parole" for
"Board of Pardons" throughout the section and
substituted "chair" for "chairperson" throughout Subsection (l)(b).
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NOTES TO DECISIONS
predicted terms of incarceration are determined, fundamental principles of due process
apply under the Utah Constitution, including
the requirement of providing timely notice before hearings and copies of information in the
board's file to the defendant. Labrum v. State
Board of Pardons, 870 P.2d 902 (Utah 1993).

ANALYSIS

Constitutionality.
Condition for termination of sentence.
Discretion of board.
Due process.
Habeas corpus review.
Hearing by board.
In general.
Power to commute sentences.
Cited.

Constitutionality.
The Utah parole statutes do not create a
liberty interest recognizable under the federal
constitution. Houtz v. DeLand, 718 F. Supp.
1497 (D. Utah 1989).
The Utah parole statute does not create an
"expectation of parole" that would subject parole board proceedings to due process protections. Hatch v. Deland, 790 P.2d 49 (Utah App.
1990).
Condition for termination of sentence.
Condition for termination of sentence imposed by Board of Pardons that prisoner agree
to leave the state was not unconstitutional as
amounting to banishment. Mansell v. Turner,
14 Utah 2d 352, 384 P.2d 394 (1963).
Under Art. VII, § 12, Utah Const., implemented by former § 77-62-3, the Board of Pardons was authorized to release prisoners on
condition. The section did not prescribe particular conditions, but the authority obviously was
plenary. The prisoner could reject the conditions and serve out his term, but could not
accept such conditions, obtain his release from
confinement and then blithely contend his sentence was terminated and he was free as a bird.
Mansell v. Turner, 14 Utah 2d 352, 384 P.2d 394
(1963); Vrieze v. Turner, 18 Utah 2d 233, 419
P.2d 769 (1966).
Discretion of board.
It was within power and discretion of Board
of Pardons to decline to release convicted check
forger with apparent liquor problem, notwithstanding unusual length of time served on
charge of issuing check against insufficient
funds. Andrus v. Turner, 29 Utah 2d 338, 509
P.2d 363 (1973).
It was within the discretion of the Board of
Pardons not to grant credit against the defendant's parole period for time served while incarcerated after his original parole date, and
habeas corpus was not available as a postrelease remedy to modify the release date set
by the board. Northern v. Barnes, 825 P.2d 696
(Utah Ct. App. 1992).
Due process.
In original parole grant hearings at which

Habeas corpus review.
Habeas corpus review of the board's actions
in conducting a parole hearing is available.
Foote v. Utah Bd. of Pardons, 808 P.2d 734
(Utah 1991).
Petitioner's case was referred to the district
court for appropriate proceedings, where his
numerous assertions of fact pertaining to the
conduct of his parole hearing were undocumented, and, in the absence of an adequate
record, the Supreme Court was unable to conduct a meaningful review of the board's actions
or of petitioner's due process claims. Foote v.
Utah Bd. of Pardons, 808 P.2d 734 (Utah 1991).
While parole decisions are subject to habeas
corpus review, the scope of review is limited to
a review of procedural due process and does not
extend authority for judicial review of the "reasonableness of the parole decision"; the appropriate remedy for a procedural due process
violation was to require the Board of Pardons to
provide the district court and petitioner with a
written explanation of its reasons for the parole
decision. Preece v. House, 848 P.2d 163 (Utah
Ct. App. 1993), cert. granted, 853 P.2d 897
(Utah 1993).
Though courts have limited the protection
afforded inmates challenging board decisions to
guarantees of procedural due process fairness,
a court cannot dismiss a particular petition
based upon this limitation without making a
threshold determination that the petitioner
raised only issues involving substantive matters exclusively within the board's discretion.
Renn v. Utah State Bd. of Pardons, 860 P.2d 386
(Utah 1993).
Hearing by board.
On appeal from conviction for sale of narcotics, question on constitutionality of indeterminate sentence of five years to life without eligibility for release until after three years was
moot where Board of Pardons had exercised its
prerogative by setting a date for hearing the
question of parole or some other disposition of
the case on a date beyond the three-year period.
State v. Fair, 28 Utah 2d 242, 501 P.2d 107
(1972).
In general.
Board of Pardons, not the trial court, had
authority to grant defendant credit for the time
he served prior to conviction. State v. Alvillar,

721

77-27-5.5

UTAH CODE OF CRIMINAL PROCEDURE

748 P.2d 207 (Utah Ct. App. 1988).

Power to commute sentences.
Under Utah Const., Art. VII, § 12, it was
only Board of Pardons that had right to commute punishments and grant pardons. State ex
rel. Bishop v. State Bd. ofCors., 16 Utah 478, 52

P. 1090 (1898), holding unconstitutional R.S.
1898, § 2251 which conferred power to commute sentences upon a board of corrections.
Cited in State v. Richards, 740 P.2d 1314
(Utah 1987); White v. Utah State Bd. of Pardons, 778 P.2d 20 (Utah Ct. App. 1989).

COLLATERAL REFERENCES

C.J.S. - 67A C.J.S. Pardon and Parole§§ 6
to 8, 10, 39 to 60.
A.L.R. - Propriety of condition of probation
which requires defendant convicted of crime of
violence to make reparation to injured victim,
70 A.L.R.3d 976.
Ability to pay as necessary consideration in
conditioning probation or suspended sentence
upon reparation or restitution, 73 A.L.R.3d
1240.

77-27-5.5.

Propriety of conditioning probation on defendant's remaining childless or having no additional children during probationary period, 94
A.L.R.3d 1218.
Propriety of conditioning probation on defendant's not associating with particular person,
99 A.L.R.3d 967.
Validity of statutes prohibiting or restricting
parole, probation, or suspension of sentence in
cases of violent crimes, 100 A.L.R.3d 431.

Review procedure - Commutation.

(1) The Board of Pardons and Parole may consider the commutation of a
death sentence only to life without parole.
(2) Only the person who has been sentenced to death or his counsel may
petition the Board of Pardons and Parole for commutation.
(3) The petition shall be in writing, signed personally by the person
sentenced to death, and shall include a statement of the grounds upon which
the petitioner seeks review.
(4) The state shall be permitted to respond in writing to the petition as may
be established by board rules.
(5) The board shall review the petition and determine whether the petition
presents a substantial issue which has not been reviewed in the judicial
process.
(6) The board shall not consider legal issues, including constitutional issues,
which:
(a) have been reviewed previously by the courts;
(b) should have been raised during the judicial process; or
(c) if based on new information, are subject to judicial review.
(7) (a) If the board does not find a substantial issue, the board shall deny
the hearing to the petitioner.
(b) If the board finds a substantial issue, the board shall conduct a
hearing in which the petitioner and the state may present evidence and
argument as may be provided by board rules.
History: C. 1953, 77-27-5.5, enacted by L.
1992, ch. 140, § 1; 1994, ch. 13, § 34.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Board
of Pardons and Parole" for "Board of Pardons"
twice.

Effective Dates. - Laws 1992, ch. 140
became effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.
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NOTES TO DECISIONS

Retroactive application.
-Constitutionality.
For the Board of Pardons to apply the substantive standards in Subsections (6) and (7) of
this section in deciding whether to grant a
petition for a commutation hearing would di-

77-27-6.

minish the opportunity for commutation that
was available at the time the crime was committed, in violation of Utah Const., Art. I, Sec.
18, prohibiting ex post facto laws. Andrews v.
Utah Bd. of Pardons, 836 P.2d 790 (Utah 1992).

Payment of restitution.

( 1) When the Board of Pardons and Parole orders the release on parole of an
inmate who has been sentenced to make restitution pursuant to Section
76-3-201 or whom the board has ordered to make restitution, and all or a
portion of restitution is still owing, the board may establish a schedule by
which payment of the restitt1tion shall be made, or order community service in
lieu of or in combination with restitution. In fixing the schedule and supervising the paroled offender's performance, the board 'may consider the factors
specified in Subsection 76-3-201(3).
(2) The board may impose any court order for restitution and order that a
defendant make restitution in an a~ount not to exceed the pecuniary damages
to the victim or victims of the offense of which the defendant has been
convicted, or the victim of any other criminal conduct admitted to by the
defendant to the sentencing court, unless the board applying the criteria as set
forth in Subsection 76-3-201(3)(b) determines that restitution is inappropriate.
(3) The board may also make orders of restitution for recovery of any or all
costs incurred by the Department of Corrections or the state or any other
agency arising out of the defendant's needs or conduct.
(4) If parole is terminated or the sentence expires while restitution is still
owed, the Board of Pardons and Parole shall forward a restitution order to the
sentencing court to be entered on the judgment docket. The entry shall
constitute a lien and is subject to the same rules as a judgment for money in
a civil judgment.
History: C. 1953, 77-27-6, enacted by L.
1985,ch.213,§ 2;1986,ch.22,§ 3;1993,ch.
124, § 1; 1994, ch. 13, § 35.
Repeals and Reenactments. - Laws
1985, ch. 213, § 2 repealed former § 77-27-6
(L. 1980, ch. 15, § 2), relating to meetings of
the board, and enacted present§ 77-27-6.
Amendment Notes. - The 1993 amend-

77-27-7.

ment, effective May 3, 1993, added subsection
designations and Subsection (4).
The 1994 amendment, effective May 2, 1994,
substituted "Board of Pardons and Parole" for
"Board of Pardons" in Subsections (1) and (4).
Cross-References. - Judgments, U.R.C.P.
54 et seq.

Parole or hearing dates -Interview
- Hearings
- Report of alienists - Mental competency.

(1) The Board of Pardons and Parole shall determine within six months
after the date of an offender's commitment to the custody of the Department of
Corrections, for serving a sentence upon conviction of a felony or class A
misdemeanor offense, a date upon which the offender shall be afforded a
hearing to establish a date of release or a date for a rehearing, and shall
promptly notify the offender of the date.
(2) Before reaching a final decision to release any offender under this
chapter, the chair shall cause the offender to appear before the board, its panel,
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or any appointed hearing officer, who shall personally interview the offender to
consider his fitness for release and verify as far as possible information
furnished from other sources. Any offender may waive a personal appearance
before the Board of Pardons and Parole. Any offender outside of the state shall,
if ordered by the Board of Pardons and Parole, submit to a courtesy hearing to
be held by the appropriate authority in the jurisdiction in which the offender
is housed in lieu of an appearance before the board. Rules to carry out this
section shall be made by the board. The offender shall be promptly notified in
writing of the board's decision.
(3) In the case of an offender convicted of violating or attempting to violate
any of the provisions of Sections 76-5-301.1, 76-5-302, 76-5-402, 76-5-402.1,
76-5-402.2, 76-5-402.3, 76-5-403, 76-5-403.1, 76-5-404, 76-5-404.1, and 76-5405, the chair shall appoint one or more alienists who shall examine the
offender within six months prior to a hearing at which an original parole date
is granted on any offense listed in this subsection. The alienists shall report in
writing the results of the examination to the board prior to the hearing. The
report of the appointed alienists shall specifically address the question of the
offender's current mental condition and attitudes as they relate to any danger
the offender may pose to children or others if the offender is released on parole.
(4) In any case where an offender's mental competency is questioned by the
board, the chair shall appoint one or more alienists to examine the offender
and report in writing to the board, specifically addressing the issue of
competency.
History: C. 1953, 77-27-7, enacted by L.
1985,ch.213,§ 3;1986,ch.22,§ 4;1988,ch.
150, § 1; 1990, ch. 195, § 5; 1994, ch. 13, § 36.
Repeals and Reenactments. - Laws
1985, ch. 213, § 3 repealed former § 77-27-7
(L. 1980, ch. 15, § 2), relating to rules and
regulations ofboard, and enacted present§ 7727-7.

Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Board
of Pardons and Parole" for "Board of Pardons"
in Subsections (1) and (2) and substituted
"chair" for "chairperson" in Subsections (2), (3),
and (4).

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Due process.
Cited.
Constitutionality.
The Utah parole statutes do not create a
liberty interest recognizable under the federal
constitution. Houtz v. DeLand, 718 F. Supp.
1497 (D. Utah 1989).
The Utah parole statute does not create an
"expectation of parole" that would subject parole board proceedings to due process protections. Hatch v. Deland, 790 P2d 49 (Utah App.
1990).

Due process.
In original parole grant hearings at which
predicted terms of incarceration are determined, fundamental principles of due process
apply under the Utah Constitution, including
the requirement of providing timely notice before hearings and copies of information in the
board's file to the defendant. Labrum v. State
Board of Pardons, 870 P.2d 902 (Utah 1993).
Cited in State v. Bishop, 717 P.2d 261 (Utah
1986).
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COLLATERAL REFERENCES

C.J.S. - 67A C.J.S. Pardon and Parole§ 44.
Key Numbers. - Pardon and Parole ®=>48.

77-27-8.

Record of hearing.

(1) A verbatim record of proceedings before the Board of Pardons and Parole
shall be maintained by a certified shorthand reporter or suitable electronic
recording device, except when the board dispenses with a record in a particular
hearing or a portion of the proceedings.
(2) When the hearing involves the commutation of a death sentence, a
certified shorthand reporter, in addition to mechanical means, shall record all
proceedings except when the board dispenses with a record for the purpose of
deliberations in executive session. The compensation of the reporter shall be
determined by the board. The reporter shall immediately file with the board
the original record and when requested shall with reasonable diligence furnish
a transcription or copy of the record upon payment of reasonable fees as
determined by the board.
(3) When the party in interest affirms by affidavit that he is unable to pay
for a transcript or copy of the record which is necessary for further proceedings
available to him, and that affidavit is not refuted, the board may order the
reporter to furnish to the party in interest a transcript, or a copy of the record,
or so much of it as is reasonably applicable to any further proceedings, or a
copy of the recording, at the expense of the state, to the party in interest.
History: C. 1953, 77-27-8, enacted by L.
1985, ch. 213, § 4; 1994, ch. 13, § 37.
Repeals and Reenactments. - Laws
1985, ch. 213, § 4 repealed former § 77-27-8
(L. 1980, ch. 15, § 2), relating to subpoena
power, etc., of board, and enacted present§ 7727-8.

77-27-9.

Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Board
of Pardons and Parole" for "Board of Pardons"
in Subsection (1).

Parole proceedings.

(1) The Board of Pardons and Parole may pardon or parole any offender or
commute or terminate the sentence of any offender committed to a penal or
correctional facility under the jurisdiction of the Department of Corrections for
a felony or class A misdemeanor except under Subsection (2). The release of an
offender shall be at the initiative of the board, which shall consider each case
as the offender becomes eligible. However, a prisoner may submit his own
application, subject to the rules of the board.
(2) (a) A person sentenced to prison for a felony of the first degree involving
child kidnapping, a violation of Section 76-5-301.1; rape of a child, a
violation of Section 76-5-402.1; object rape of a child, a violation of Section
76-5-402.3; sodomy upon a child, a violation of Section 76-5-403.1; aggravated sexual abuse of a child, a violation of Subsection 76-5-404.1(3);
aggravated sexual assault, a violation of Section 76-5-405; or a prior
offense as described in Section 76-3-407, is not eligible for release on
parole by the Board of Pardons and Parole until the offender has fully
completed serving the minimum mandatory sentence imposed by the
court. This subsection supersedes any other provision of law.
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(b) The board may not parole any offender or commute or terminate the
sentence of any offender before the offender has served the minimum term
for the offense, if:
(i) the offender was convicted of forcible sexual abuse, forcible
sodomy, rape, aggravated assault, kidnapping, aggravated kidnapping, or aggravated sexual assault as defined in Title 76, Chapter 5;
and
(ii) the victim of the offense was under 18 years of age at the time
the offense was committed.
(c) The board may not pardon or parole any offender or commute or
terminate the sentence of any offender who is sentenced to life in prison
without parole except as provided in Subsection (6).
(d) On or after April 27, 1992, the board may commute a sentence of
death only to a sentence of life in prison without parole.
(e) The restrictions imposed in Subsections 77-27-9(2)(c) and (d) apply
to all cases that come before the Board of Pardons and Parole on or after
April 27, 1992.
(3) The board may issue subpoenas to compel the attendance of witnesses
and the production of evidence, to administer oaths, and to take testimony for
the purpose of any investigation by the board or any of its members or by a
designated hearing examiner in the performance of its duties. A person who
willfully disobeys a properly served subpoena issued by the board is guilty of
a class B misdemeanor.
(4) (a) The board may adopt rules consistent with law for its government,
meetings and hearings, the conduct of proceedings before it, the parole and
pardon of offenders, the commutation and termination of sentences, and
the general conditions under which parole may be granted and revoked.
(b) The rules shall ensure an adequate opportunity for victims to
participate at hearings held under this chapter, as provided in Section
77-27-9.5.
(c) The rules may allow the board to establish reasonable and equitable
time limits on the presentations by all participants in hearings held under
this chapter.
(5) The board does not provide counseling or therapy for victims as a part of
their participation in any hearing under this chapter.
(6) The board may parole a person sentenced to life in prison without parole
if the board finds by clear and convincing evidence that the person is
permanently incapable of being a threat to the safety of society.
History: C. 1953, 77-27-9, enacted by L.
1985,ch.213,§ 5;1986,ch.22,§
5;1986,ch.
41, § 3; 1988, ch. 172, § 3; 1992, ch. 142, § 5;
1994, ch. 13, § 38.
Repeals and Reenactments.
- Laws
1985, ch. 213, § 5 repealed former § 77-27-9
(L. 1980, ch. 15, § 2; 1981, ch. 1, § 6), relating
to appointment of reporter or recorder, and
enacted present§ 77-27-9.

Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted "under" for "as otherwise provided in" in Subsection (1); added Subsections (2)(c) through (e)
and Subsection (6); and made stylistic changes
throughout the section.
The 1994 amendment, effective May 2, 1994,
substituted "Board of Pardons and Parole" for
"Board of Pardons" throughout the section.
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NOTES TO DECISIONS

Constitutionality.
Commutation.
Due process.
Good conduct deduction from sentence.

Constitutionality.
The minimum mandatory sentencing scheme
set forth in Subsections 76-3-201(5), 76-3406(1), 76-5-404.1(4), and 77-27-9(2) is not unconstitutionally vague. State v. Gerrish, 746
P.2d 762 (Utah 1987).
The Utah parole statutes do not create a
liberty interest recognizable under the federal
constitution. Houtz v. DeLand, 718 F. Supp.
1497 (D. Utah 1989).
The Utah parole statute does not create an
"expectation of parole" that would subject parole board proceedings to due process protections. Hatch v. Deland, 790 P.2d 49 (Utah App.
1990).
Commutation.
Although the Board of Pardons did not appear to have considered the possibility of life in
prison without parole, this failure did not invalidate its decision not to hold a commutation
hearing; there was nothing that required the
Board to consider the possible ultimate remedy
it might have ordered if it granted commutation when it made the entirely separate decision of whether to hold a second hearing.
Andrews v. Board of Pardons, 836 P.2d 790
(Utah 1992).

Due process.
In original parole grant hearings at which
predicted terms of incarceration are determined, fundamental principles of due process
apply under Article I, § 7 of the Utah Constitution, requiring that the defendant be provided with timely notice of hearings and copies
of information in the board's file. Labrum v.
State Board of Pardons, 870 P.2d 902 (Utah
1993).
Good conduct deduction from sentence.
Under former statute allowing good conduct
deductions from sentences, there was no reduction provided where the term of imprisonment
was less than three months. Ex parte Nokes, 6
Utah 106, 21 P. 458 (1889).
State Board of Pardons had jurisdiction and
authority to fix and determine time to be served
by one sentenced under former indeterminate
sentence law at any period equal to or less than
maximum penalty provided by law, and it was
not mandatory that it apply "good conduct
time" allowance provided in former statute.
Cardisco v. Davis, 91 Utah 323, 64 P.2d 216
(1937).
Good-time allowance authorized by former
statute was not mandatory; the board had
discretion whether or not to allow time off.
McCoy v. Harris, 108 Utah 407, 160 P.2d 721
(1945).

77-27-9.5. Victim may attend hearings.
(1) (a) As used in this section, "hearing" means a hearing for a parole grant
or revocation, or a rehearing of either of these if the offender is present.
(b) At a redetermination or special attention hearing, if the offender is
not present, the victim is not permitted to be present. However, under this
subsection the board shall give consideration to any presentation previously given by the victim, regarding that offender.
(2) When a hearing is held regarding any offense committed by the defendant that involved the victim, the victim may attend the hearing to present his
views concerning the decisions to be made regarding the defendant.
(3) The notice of the hearing shall be timely sent to the victim at his most
recent address ofrecord with the Board of Pardons and Parole. The notice shall
include:
(a) the date, time, and location of the hearing;
(b) a clear statement of the reason for the hearing, including all offenses
involved;
(c) the statutes and rules applicable to the victim's participation in the
hearing; and
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(d) the address and telephone number of an office or person the victim
may contact for further explanation of the procedure regarding victim
participation in the hearing.
(4) The victim, or family members if the victim is deceased or unable to
attend due to physical incapacity, may:
(a) attend the hearing to observe;
(b) make a statement to the board or its appointed examiner either in
person or through a representative appointed by the victim or his family;
and
(c) remain present for the hearing if he appoints another to make a
statement on his behalf.
(5) The statement may be presented:
(a) as a written statement, which may also be read aloud, if the
presenter desires; or
(b) as an oral statement presented by the person selected under
Subsection (4).
(6) The victim may be accompanied by a member of his family or another
individual, present to provide emotional support to the victim.
(7) The victim may, upon request, testify outside the presence of the
defendant but a separate hearing may not be held for this purpose.
History: C. 1953, 77-27-9.5, enacted by L.
1988, ch. 172, § 4; 1994, ch. 13, § 39.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, substituted "Board
of Pardons and Parole" for "Board of Pardons"
in Subsection (3).

COLLATERAL REFERENCES
Journal of Contemporary Law. - Comment, Victims' Rights and the Parole Hearing,
15 J. Contemp. L. 71 (1989).

77-27-9.7.

Victim right to notification
by board.

of release - Notice

A victim entitled to notice of the hearings regarding parole under Section
77-27-9.5 shall also be notified by the Board of Pardons and Parole of the right
of victims to be advised upon request of other releases of the defendant under
Section 64-13-14.7. The board may include this notification in the same notice
sent under Section 77-27-9.5. The board shall coordinate with the Department
of Corrections to ensure notice under this section is provided to victims.
History: C. 1953, 77-27-9.7, enacted by L.
1991, ch. 11, § 2; 1994, ch. 13, § 40.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, substituted "Board

77-27-10.

of Pardons and Parole" for "Board of Pardons."
Effective Dates. - Laws 1991, ch. 11 became effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

Conditions of parole - Intensive
parole program.

early release

(1) (a) When the Board of Pardons and Parole releases an offender on
parole, it shall issue to the parolee a certificate setting forth the conditions
of parole which he shall accept and agree to as evidenced by his signature
affixed to the agreement.
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(b) A copy of the agreement shall be delivered to the Department of
Corrections and a copy shall be given to the parolee. The original shall
remain with the board's file.
(2) If an offender convicted of violating or attempting to violate Section
76-5-301.1, Subsection 76-5-302(1), Section 76-5-402, 76-5-402.1, 76-5-402.2,
76-5-402.3, 76-5-403, 76-5-403.1, 76-5-404, 76-5-404.1, or 76-5-405, is released
on parole, the board shall order outpatient mental health counseling and
treatment as a condition of parole. This subsection does not apply to intensive
early release parole.
(3) (a) In addition to the conditions set out in Subsection (1), the board may
place offenders in an intensive early release parole program. The board
shall determine the conditions of parole which are reasonably necessary to
protect the community as well as to protect the interests of the offender
and to assist the offender to lead a law-abiding life.
(b) The offender is eligible for this program only if he:
(i) has not been convicted of a sexual offense; or
(ii) has not been sentenced pursuant to Section 76-3-406.
(c) The department shall:
(i) promulgate rules in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, for operation of the program;
(ii) adopt and implement internal management policies for operation of the program;
(iii) determine whether or not to refer an offender into this program
within 120 days from the date the offender is committed to prison by
the sentencing court; and
(iv) make the final recommendation to the board regarding the
placement of an offender into the program.
(d) The department shall not consider credit for time served in a county
jail awaiting trial or sentencing when calculating the 120 day period.
(e) The prosecuting attorney or sentencing court may refer an offender
for consideration by the department for participation in the program.
(f) The board shall determine whether or not to place an offender into
this program within 30 days of receiving the department's recommendation.
(4) This program shall be implemented by the department within the
existing budget.
(5) During the time the offender is on parole, the department shall collect
from the offender the monthly supervision fee authorized by Section 64-13-21.
History: C. 1953, 77-27-10, enacted by L.
1985,ch.213,§ 6;1986,ch.22,§
6;1993,ch.
35,§ 1;1993,ch.220,§
4;1994,ch.13,§
41.
Repeals and Reenactments.
- Laws
1985, ch. 213, § 6 repealed former § 77-27-10
(L. 1980, ch. 15, § 2; 1983, ch. 88, § 37; 1985,
ch. 212, § 22), relating to cooperation of institutions and procedure where indeterminate
sentence imposed, and enacted present § 7727-10.
Amendment Notes. - The 1993 amend-

ment by ch. 35, effective May 3, 1993, subdivided Subsection (1), added the second sentence
in Subsection (2), and added Subsections (3)
and (4).
The 1993 amendment by ch. 220, effective
May 3, 1993, added the last subsection.
The 1994 amendment, effective May 2, 1994,
substituted "Board of Pardons and Parole" for
"Board of Pardons" in Subsection (l)(a).
Cross-References. - Indeterminate sentence, § 77-18-4.
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C.J.S. - 67A C.J.S. Pardon and Parole§ 55.
A.L.R. - Propriety, in criminal case, of federal district court order restricting defendant's

77-27-11.

Revocation

right to re-enter or stay in United States, 94
A.L.R. Fed. 619.
Key Numbers. - Pardon and Parole ¢-' 64.

of parole.

(1) The board may revoke the parole of any person who is found to have
violated any condition of his parole.
(2) If a parolee is detained by the Department of Corrections or any law
enforcement official for a suspected violation of parole, the Department of
Corrections shall immediately report the alleged violation to the board, by
means of an incident report, and make any recommendation regarding the
incident. No parolee may be held for a period longer than 72 hours, excluding
weekends and holidays, without first obtaining a warrant.
(3) Any member of the board may issue a warrant based upon a certified
warrant request to a peace officer or other persons authorized to arrest, detain,
and return to actual custody a parolee, and may upon arrest or otherwise
direct the Department of Corrections to determine if there is probable cause to
believe that the parolee has violated the conditions of his parole.
(4) Upon a finding of probable cause, a parolee may be further detained or
imprisoned again pending a hearing by the board or its appointed examiner.
(5) The board or its appointed examiner shall conduct a hearing on the
alleged violation, and the parolee shall have written notice of the time and
place of the hearing, the alleged violation of parole, and a statement of the
evidence against him. The board or its appointed examiner shall provide the
parolee the opportunity to be present, be represented by counsel, to be heard,
to present witnesses and documentary evidence, and to confront and crossexamine adverse witnesses, absent a showing of good cause for not allowing
the confrontation. If heard by an appointed examiner, the examiner shall make
findings of fact and a decision as to the guilt or innocence of the parolee on the
alleged violation and then refer the case to the board for disposition. Decisions
shall be reached by majority vote of the members of the board sitting and the
parolee shall be promptly notified in writing of the board's findings and
decision.
(6) Parolees found to have violated the conditions of parole may, at the
discretion of the board, be returned to parole, have restitution ordered, or be
imprisoned again as determined by the board, not to exceed the maximum
term, or be subject to any other conditions the board may impose within its
discretion.
History: C. 1953, 77-27-11, enacted by L.
1985, ch. 213, § 7; 1986, ch. 22, § 7.
Repeals and Reenactments.
- Laws
1985, ch. 213, § 7 repealed former § 77-27-11
(L. 1980,ch. 15,§ 2;1983,ch.48,§ 1;1983,ch.
88, § 38; 1984, ch. 18, § 12), relating to pardon

or parole of prisoner, and enacted present§ 7727-11.
Cross-References.
Consecutive sentences, effect, § 76-3-401(6).
Credit for good behavior against sentence for
misdemeanor, § 76-3-403.
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NOTES TO DECISIONS
ANALYSIS

Appointment of counsel.
Evidence at revocation hearing.
Rights of parolee.
Cited.

Appointment of counsel.
Whether indigent parolee was entitled to
appointed counsel should have been decided on
a case-by-case basis by the state authority
charged with administering the probation and
parole system. Gagnon v. Scarpelli, 411 U.S.
778, 93 S. Ct. 1756, 36 L. Ed. 2d 656 (1973).
Evidence at revocation hearing.
Confession of a crime obtained pursuant to
an invalid grant of immunity from prosecution
could be used as a basis for parole revocation.
Ward v. Smith, 573 P.2d 781 (Utah 1978).
Traditional rules of evidence, including discovery, had no place in parole revocation proceedings since board was required to be familiar with prisoner's case history which in turn
removed hearing on revocation from courtroom
ambit. Alverez v. Turner, 422 F.2d 214 (10th
Cir.), cert. denied, 399 U.S. 916, 90 S. Ct. 2221,
26 L. Ed. 2d 574 (1970).
Rights of parolee.
Upon arrest for parole violation, parolee was
entitled to an inquiry in the nature of a preliminary hearing to determine whether there was

probable cause or reasonable ground to believe
he had violated parole; the hearing officer
should have been someone not directly involved
in the case; thereafter, a revocation hearing
must have been held within a reasonable time;
due process required parolee be given: (a) written notice of the claimed violations of parole, (b)
disclosure of the evidence against him, (c) opportunity to be heard in person and to present
witnesses and documentary evidence, (d) right
to confront and cross-examine adverse witnesses (unless the hearing officer specifically
finds good cause for not allowing confrontation), (e) a "neutral and detached" hearing body
such as a traditional parole board, members of
which need not be judicial officers or lawyers,
and (f) a written statement by the factfinders
as to the evidence relied on and reasons for
revoking parole. Morrissey v. Brewer, 408 U.S.
471, 92 S. Ct. 2593, 33 L. Ed. 2d 484 (1972).
Plaintiff who was not informed of his right to
counsel at the time of his rearrest and who
waived a prerevocation hearing was not denied
his constitutional rights since there was a subsequent hearing at which he was represented
by counsel and at which he admitted violation
of his parole. Perea v. Smith, 526 P.2d 916
(Utah 1974).

Cited in Labrum v. State Board of Pardons,
870 P.2d 902 (Utah 1993).

COLLATERAL REFERENCES

Brigham Young Law Review. - The Exclusionary Rule in Parole Revocation Hearings:
Deterring Official Infringement of Parolees'
Fourth Amendment Rights, 1979 B.Y.U. L. Rev.
161.
Am. Jur. 2d. - 59 Am. Jur. 2d Pardon and
Parole§ 96.
C.J.S. - 67A C.J.S. Pardon and Parole§§ 6
to 10, §§ 61 to 83.
A.L.R. -Acquittal in criminal proceeding as

77-27-12.

precluding revocation of parole on same charge,
76 A.L.R.3d 578.
Right of defendant sentenced after revocation of probation to credit for jail time served as
condition of probation, 99 A.L.R.3d 781.
Admissibility of hearsay evidence in probation revocation hearings, 11 A.L.R.4th 999.
Key Numbers. - Pardon and Parole .g;,, 69
et seq.

Parole discharge, sentence termination.

Any person released on parole shall be discharged from parole or have his
sentence terminated subject to the conditions and limitations contained in
Section 76-3-202.
History: C. 1953, 77-27-12, enacted by L.
1985, ch. 213, § 8.
Repeals and Reenactments. - Laws
1985, ch. 213, § 8 repealed former § 77-27-12

(L. 1980, ch. 15, § 2), relating to initiation of
consideration of parole, and enacted present
§ 77-27-12.
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Am. Jur. 2d. - 59 Am. Jur. 2d Pardon and
Parole§ 84.
C.J.S. - 67A C.J.S. Pardon and Parole§§ 39
to 60.

77-27-13.

Key Numbers. - Pardon and Parole

e,,,

93.

Board of Pardons and Parole - Duties of the
judiciary, the Department of Corrections, and
law enforcement - Removal of material from
files.

(1) The chief executive officer and employees of each penal or correctional
institution shall cooperate fully with the board, permit board members free
access to offenders, and furnish the board with pertinent information regarding an offender's physical, mental, and social history and his institutional
record of behavior, discipline, work, efforts of self-improvement, and attitude
toward society.
(2) The Department of Corrections shall furnish pertinent information it
has and shall provide a copy of the pre-sentence report and any other
investigative reports to the board. In all cases where a pre-sentence report has
not been completed, the department shall make a post-sentence report and
shall provide a copy ofit to the board as soon as possible. The department shall
provide the board, upon request, any additional investigations or information
needed by the board to reach a decision or conduct a hearing.
(3) The department shall make its facilities available to the board to carry
out its functions.
(4) Law enforcement officials responsible for the offender's arrest, conviction, and sentence shall furnish all pertinent data requested by the board.
(5) (a) In all cases where an indeterminate sentence is imposed, the judge
imposing the sentence shall within 30 days from the date of the sentence,
mail to the chief executive of the board a statement in writing setting out
the term for which, in his opinion, the offender sentenced should be
imprisoned, and any information he may have regarding the character of
the offender or any mitigating or aggravating circumstances connected
with the offense for which the offender has been convicted. In addition, the
prosecutor shall in all cases, within 30 days from the date of sentence,
forward in writing to the chief executive of the board a full and complete
description of the crime, a written record of any plea bargain entered into,
a statement of the mitigating or aggravating circumstances or both, all
investigative reports, a victim impact statement referring to physical,
mental, or economic loss suffered, and any other information the prosecutor believes will be relevant to the board. These statements shall be
preserved in the files of the board.
(b) Notwithstanding Subsection (5)(a), the board may remove from its
files any:
(i) statement that it is not going to rely on in its decisionmaking
process;
(ii) information found to be incorrect by a court, the Board of
Pardons and Parole, or administrative agency; or
(iii) duplicative materials.
(6) The chief executive officer of any penal or correctional institution shall
permit offenders to send mail to the board without censorship.
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History: C. 1953, 77-27-13, enacted by L.
1985, ch. 213, § 9; 1994, ch. 230, § 2.
Repeals and Reenactments.
- Laws
1985, ch. 213, § 9 repealed former § 77-27-13
(L. 1980, ch. 15, § 2; 1983, ch. 88, § 39), relating to duties before release of prisoner, and

77-27-21.5

enacted present§ 77-27-13.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, designated former
Subsection (5) as Subsection (5)(a) and added
Subsection (5)(b).

COLLATERAL REFERENCES

C.J.S. -67AC.J.S.
to 51.

Pardon and Parole§§ 49

77-27-14 to 77-27-21.

Repealed.

Repeals. - Section 77-27-14 (L. 1980, ch.
15, § 2; 1983, ch. 88, § 40; 1985, ch. 212, § 23),
relating to certificate of conditions of parole,
was repealed by Laws 1985, ch. 213, § 10.
Section 77-27-15 (L. 1980, ch. 15, § 2), relating to custody of parolees, was repealed by
Laws 1985, ch. 211, § 31.
Sections 77-27-16, 77-27-17 (L. 1980, ch. 15,
§ 2; 1983, ch. 88, § 41; 1985, ch. 212, § 24),

relating to revocation of parole and discharge
from parole, were repealed by Laws 1985, ch.
213, § 10.
Sections 77.-27-18 to 77-27-21 (L. 1980, ch.
15, § 2), relating to duties of county attorney,
peace officer status of section agents, violating
terms of probation, clinics and examinations,
were repealed by Laws 1985, ch. 211, § 31.

77-27-21.5. Sex offender registration - Information system - Law enforcement and courts to report Registration - Penalty - Temporary releases Effect of expungement.
(1) As used in this section:
(a) "Department" means the Department of Corrections.
(b) "Register" means to comply with the rules of the department made
under this section.
(c) "Sex offender" means any person convicted by this state of violating
Section 76-7-102 or 76-9-702.5, or of committing or attempting to commit
a felony under Title 76, Chapter 5, Part 4, Sexual Offenses, and any person
convicted by any other state of an offense which if committed or attempted
in this state would be punishable as one or more of these offenses. "Sex
offender" also means all persons committed to a state mental hospital by
reason of their mental incapacity and their commission or alleged commission of one or more offenses listed in this subsection.
(2) The department, to assist in investigating sex-related crimes and in
apprehending offenders, shall:
(a) develop and operate a system to collect, analyze, and maintain
information on sex offenders and sex offenses;
(b) make information collected and developed under this section available to law enforcement agencies in this state and other states; and
(c) establish security systems to ensure that only authorized personnel
may gain access to information gathered under this section.
(3) All law enforcement agencies shall, in the manner prescribed by the
department, inform the department of:
(a) the receipt of a report or complaint of an offense listed in Subsection
(l)(c), within three working days; and
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(b) the arrest of a person suspected of violating any of the offenses listed
in. Subsection (l)(c), within five working days.
(4) Upon convicting a person of any of the offenses listed in Subsection (l)(c),
or any lesser included offense, the convicting court shall within ten working
days forward a copy of the judgment and sentence to the department.
(5) All sex offenders in the custody of the department shall be registered by
agents of the department upon:
(a) being placed on probation;
(b) commitment to a secure correctional facility operated by or under
contract. to the department;
(c) release from confinement to parole status, termination or expiration
of sentence, or escape;
(d) entrance to and release from any community-based residential
program operated by or under contract to the department; or
(e) termination of probation or parole.
(6) All sex offenders not in the custody of the department who are confined
in a correctional facility not operated by or under contract to the department
shall, upon release from confinement, be registered with the department by the
sheriff of the county in which the offender is confined.
(7) All sex offenders confined in a state mental hospital shall be registered
with the department by the hospital. All sex offenders committed to a state
mental hospital shall be registered with the department by the hospital upon
admission and upon discharge.
(8) All sex offenders shall, for the first five years after termination of
sentence, again register within ten days of changing their place of habitation.
(9) An agency that registers a sex offender shall inform him of his duty to
comply with the continuing registration requirements of this section.
(10) (a) A sex offender who knowingly fails to register under this section is
guilty of a class A misdemeanor and shall be sentenced to serve a term of
incarceration for not fewer than 90 days and also at least one year of
probation.
(b) Neither the court nor the Board of Pardons and Parole may release
a person who violates this section from serving a term of at least 90 days
and of completing probation of at least one year. This subsection supersedes any other provision of the law contrary to this section.
(11) Information collected under this section is classified as private, controlled, or protected under Title 63, Chapter 2, Government Records Access
and Management Act, and is available to the following only in the performance
of their duties:
(a) law enforcement agencies;
(b) the State Office of Education; and
(c) the department.
(12) (a) If a sex offender is to be temporarily sent outside a secure facility in
which he is confined on any assignment, including, without limitation,
firefighting or disaster control, the official who has custody of the offender
shall, within a reasonable time prior to removal from the secure facility,
notify the local law enforcement agencies where the assignment is to be
filled.
(b) This subsection does not apply to any person temporarily released
under guard from the institution in which he is confined.
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(13) Notwithstanding Section 77-18-2 regarding expungement, a person
convicted of any offense listed in Subsection (l)(c) is not relieved from the
responsibility to register under this section.
(14) The department may make rules necessary to implement this section.
History: C. 1953, 77-27-21.5, enacted by L.
1987, ch. 156, § l; 1989, ch. 143, § 3; 1991,
ch. 259, § 74; 1992, ch. 280, § 61; 1994, ch.
13, § 42.
Repeals and Reenactments.
- Laws
1987,ch. 156, § 1 repeals former§ 77-27-21.5,
as amended by Laws 1984, ch. 18, § 13, relating to the registration of sex offenders, and
enacts the present section.
Amendment Notes. - The 1991 amendment, effective April 1, 1992, in Subsection (12),
inserted "classified as private," inserted "or
protected," and substituted
"Government
Records Access and Management Act" for "regarding information practices" and made stylistic changes throughout the section.
The 1992 amendment, effective July 1, 1992,
substituted "controlled" for "confidential" in
Subsection (12).

77-27-22, 77-27-23.

The 1994 amendment, effective May 2, 1994,
deleted "before September 1, 1987" from the
end of the first sentence in Subsection (7);
deleted former Subsection (8), requiring registration by the offenders themselves if not otherwise registered; redesignated former Subsections (9) through (15) as Subsections (8)
through (14); and in Subsection (lO)(b) substituted "Board of Pardons and Parole" for "Board
of Pardons."
Compiler's Notes. - Laws 1992, ch. 280,
§ 63, effective July 1, 1992, amended L. 1991,
ch. 259, § 76, to make that act, which amended
this section, effective on July 1, 1992.
Section 77-18-2, cited in Subsection (13), was
repealed in 1994. For present provisions, see
§ 77-18-9 et seq.

Repealed.

Repeals. - Sections 77-27-22, 77-27-23 (L.
1980,ch. 15, § 2; 1981, ch. 65, § 1), relating to
criminal identification bureau records and ere-

ation of adult probation and parole section,
were repealed by Laws 1985, ch. 211, § 31.

77-27-24. Out-of-state supervision
parolees - Compact.

of probationers

and

The governor of this state is authorized to execute a compact on behalf of the
State of Utah with any other state legally joining therein. "State," as used in
this section, includes any state, territory or possession of the United States and
the District of Columbia. The compact shall be in the form substantially as
follows:
A compact entered into by and among the contracting states, signatories
thereto, with the consent of the Congress of the United States of America,
granted by an act entitled An Act Granting the Consent of Congress to any two
or more States to enter into Agreements or Compacts for cooperative effort and
mutual assistance in the prevention of crime and for other purposes.
The contracting states solemnly agree:
Form of Compact.
(a) That it shall be competent for the duly constituted judicial and
administrative authorities of a state party to this compact (herein called
sending state) to permit any person convicted of an offense within such
state and placed on probation or released on parole to reside in any other
state party to this compact (herein called receiving state) while on
probation or parole, if
(1) Such person is in fact a resident of or has his family residing
within the receiving state and can obtain employment there.
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discharged by the sending state. Renunciation of this compact shall be by
the same authority which executed it, on sending six months' notice in
writing of intention to withdraw from the compact to the other states party
thereto.
History: C. 1953, 77-27-4, enacted by L.
1980, ch. 15, § 2.

77-27-25.

Amendments to interstate compact - Transfer
of prisoners - Costs - Supplementary
agreements.

The governor is authorized, on behalf of the state, to execute amendments to
the compacts provided for in Section 77-27-24, with any other state legally
joined therein. "State," as used in this section, includes any state, territory or
possession of the United States and the District of Columbia. The amendments
to the compact shall be in form substantially as follows:
(a) Whenever the duly constituted judicial and administrative authorities in a sending state shall determine incarceration of a probationer or
reincarceration of a parolee is necessary or desirable, said officials may
direct that the incarceration or reincarceration be in a prison or other
correctional institution within the territory of the receiving state, such
receiving state to act in that regard solely as agent for the sending state.
(b) AB used in this amendment, the term "receiving state" shall be
construed to mean any state, other than the sending state, in which a
parolee or probationer may be found, provided that said state is a party to
this amendment.
(c) Every state which adopts this amendment shall designate at least
one of its correctional institutions as a "Compact Institution" and shall
incarcerate persons therein as provided in (a) hereof unless the sending
and receiving state in question shall make specific contractual arrangements to the contrary. All states party to this amendment shall have
access to "Compact Institutions" at all reasonable hours for the purpose of
inspecting the facilities thereof and for the purpose of visiting such of said
state's prisoners as may be confined in the institution.
(d) Persons confined in "Compact Institutions" pursuant to the terms of
this compact shall at all times be subject to the jurisdiction of the sending
state and may at any time be removed from said "Compact Institution" for
transfer to a prison or other correctional institution within the sending
state, for return to probation or parole, for discharge, or for any other
purpose permitted by the laws of the sending state.
(e) All persons who may be confined in a "Compact Institution" pursuant to the provisions of this amendment shall be treated in a reasonable
and humane manner. The fact of incarceration or reincarceration in a
receiving state shall not deprive any person so incarcerated or
reincarcerated of any rights which said person would have had if incarcerated or reincarcerated in an appropriate institution of the sending
state; nor shall any agreement to submit to incarceration or
reincarceration pursuant to the terms of this amendment be construed as
a waiver of any rights which the prisoner would have had if he had been
incarcerated or reincarcerated in an appropriate institution of the sending
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state, except that the hearing or hearings, if any, to which a parolee or
probationer may be entitled, (prior to incarceration or reincarceration) by
the laws of the sending state may be had before the appropriate judicial or
administrative officers of the receiving state. In this event, said judicial
and administrative officers shall act as agents of the sending state after
consultation with appropriate officers of the sending state.
(f) Any receiving state incurring costs or other expenses under this
amendment shall be reimbursed in the amount of such costs or other
expenses by the sending state unless the states concerned shall specifically otherwise agree. Any two or more states party to this amendment
may enter into supplementary agreements determining a different allocation of costs as among themselves.
(g) This amendment shall take effect when ratified by any two or more
states party to the compact and shall be effective as to those states which
have specifically ratified this amendment. Rules and regulations necessary to effectuate the terms of this amendment may be promulgated by the
appropriate officers of those states which have ratified this amendment.
History: C. 1953, 77-27-25, enacted by L.
1980, ch. 15, § 2.

77-27-26.

Deputization of agents to effect return of parole
and probation violators.

(1) The official administrator of the interstate compact for the supervision of
parolees and probationers is authorized and empowered to deputize any
person to act as an officer and agent of this state in effecting the return of any
person who has violated the terms and conditions of parole or probation as
granted by this state. In any matter relating to the return of such a person, any
agent so deputized shall have all the powers of a police officer of this state.
(2) Any deputization of any person pursuant to this act shall be in writing
and any person authorized to act as an agent of this state pursuant to this act
shall carry formal evidence of his deputization and shall produce the same
upon demand.
(3) The official administrator of the interstate compact is authorized, subject
to the approval of the governor, to enter into contracts with similar officials of
any other state or states for the purpose of sharing an equitable portion of the
cost of effecting the return of any person who has violated the terms and
conditions of parole or probation as granted by this state.
History: C. 1953, 77-27-26, enacted by L.
1980, ch. 15, § 2; 1983, ch. 320, § 90.

77-27-27.

Retaking or reincarceration for parole or probation violations - Hearing and notice to sending state - Detention of parolee or probationer.

Where supervision of a parolee or probationer is being administered pursuant to the interstate compact for the supervision of parolees and probationers,
the appropriate judicial or administrative authorities in this state shall notify
the compact administrator of the sending state whenever, in their view,
consideration should be given to retaking or reincarceration for a parole or
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77-27-30.

Violation by parolee or probationer supervised
in another state - Hearing in other state Procedure upon receipt of record from other
state.

In any case of alleged parole or probation violation by a person being
supervised in another state pursuant to the interstate compact for the
supervision of parolees and probationers, any appropriate judicial or administrative officer or agency in another state is authorized to hold a hearing on
the alleged violation. Upon receipt of the record of a parole or probation
violation hearing held in another state pursuant to a statute substantially
similar to this act, the record shall have the same standing and effect as
though the proceeding of which it is a record was had before the appropriate
officer or officers in this state, and any recommendations contained in or
accompanying the record shall be fully considered by the appropriate officeror
officers of this state in making disposition of the matter.
History: C. 1953, 77-27-30, enacted by L.
1980, ch. 15, § 2.

77-27-31.

Short title.

Sections 77-27-24 through 77-27-30 of this chapter may be cited as the
"Uniform Act for Out-of-State Supervision."
History: C. 1953, 77-27-31, enacted by L.
1980, ch. 15, § 2.
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Compact enacted into law - Text of compact.

The Western Interstate Corrections Compact as contained herein is enacted
into law and entered into on behalf of this state with any and all other states
legally joining therein in a form substantially as follows:
ARTICLE I
PURPOSE AND POLICY
The party states, desiring by common action to improve their institutional
facilities and provide programs of sufficiently high quality for the confinement,
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